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OPINION

Appellant, Beatrice Rice (hereinafter Contestant), appeals from the order of the Fayette
County Chancery Court dismissing her second notice of will contest.

FannieCorrine Barnhill died without i ssue on the November 27, 1995. On January 29, 1996,
Annie Jane Bailey, filed a petition for probate of the last will and testament of Fannie Corrine
Barnhill dated August 21, 1991, in the Chancery Court of Fayette County, Tennessee. An order of
Probate was entered on January 29, 1996, admitting the will to probate. Pursuant to the will, the
order appointed Annie Jane Bailey as executrix of the estate. On November 20, 1996, the executrix



filed apetition to close the estate on recei pt, release, and waiver of Helen Weston Lawson, the sole
beneficiary named in the will and, on the same date, an order was entered closing the estate.

On December 20, 1996, Contestant, one of Fannie Corrine Barnhill’ ssurviving nieces, filed
anoticeof contest of thewill of Fannie Corrine Barnhill, deceased. Contestant alleged that shewas
named as a legatee in awill dated May 7, 1974, and she contested the probate of the instrument
offered by Annie Jane Bailey. Contestant averred that at the time of the making of the will dated
August 21, 1991, Fannie Corrie Barnhill was incompetent and under such mental disease that the
instrument is without legal effect and isanullity. Contestant further alleged that undue influence
was exercised upon Fannie CorrieBarnhill resulting in the execution of theinstrument dated August
21, 1991.

On February 4, 1998, Ernest Lawson, sarving in arepresentativecapacity for hiswife,' Helen
Lawson, filed amotion to dismissfor lack of prosecution. The motion averred that since the filing
of the notice of contest on December 20, 1996, no further action had been taken. A hearing was set
for March 20, 1998, however Earnest Lawson released his counsd on that date and on March 24,
1998 a notice of appearance was filed by his new counsel aong with another motion to dismissfor
lack of prosecution. On April 24, 1998, an order was entered substituting counsel for petitioner,
Beatrice Rice. On September 22, 1998, a motion was filed to dismiss for lack of prosecution or in
thedternative, motionfor trial setting. The motion averred that since apre-trial conference held on
May 22, 1998, Ms. Rice had neither requested any discovery nor had she asked for atrial date. At
ahearing on the motion on March 8, 1999, Contestant took a voluntary non-suit, and an order was
So entered.

OnAugust 19, 1999, Contestant filed in chancery court anoticeof second contest of will and
motion. Ms. Rice moved the court to make a finding of fact of the will contest and to transfer the
matter to chancery court.2 On September 3, 1999, Contestant filed acomplaint in chancery court to
contest the probated will and requested ajury trial. On September 23, 1999, Helen Lawson filed a
motion to dismisswhich was heard on October 8,1999. From the bench, the chancellor granted the
motion to dismiss and an order was entered January 20, 2000, which states in pertinent part:

It appearing tothe Court that there had been an earlier notice
of contest of will filed by Beatrice Rice which proceeded to ahearing
thereon on March 8, 1998; and, after beginning said hearing, the
contestant, Beatrice Rice, announced that she wastaking avoluntary
non-suit and an order of non-suit was entered in this cause; and the
Court having on October 8, 1998, rendered its findings and decision
orally in open court as shown in the transcript, the same being
attached hereto and incorporated herein by reference; and

! Contestant did notraise any isaue in the trial concerning the action of Mr. Lawson on behalf of Ms. Lawson.
2 The chancery courtis the probate court for Fayette County.
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It further appearing to the court that, oncehaving taken anon-
suit, the contestant, Besatrice Rice, is now barred from re-litigating
and/or reopening thiswill contest, the motion to dismissfiled herein
iswell taken and should be granted.

Ms. Barnhill appeals the order of the trial court raising two issues as stated in her brief:

I. Whether the first will contest proceedings matured to a properly
instituted will contest of which the chancery trial court had
jurisdiction to try on the issue of devisavit vel non on March 8, 1999.

I1. Whether thetrial court ered by dismissing the second will contest
on grounds that the contestant’s voluntary dismissal of the first
contest barred the refiling of the will contest.

With regard to whether chancery court had jurisdiction over the first will contest, Ms. Rice
assertsthat the procedural steps essential to the proper institution of awill contest never took place
and that the trial court never acquired jurisdiction of the action. Ms. Rice contends that the tria
court erred in ruling that no order is necessary to retain jurisdiction in the chancery trial court
becausethis assumes that the mere filing of awill contest in the probate court automatically lodges
jurisdiction in the chancery trial court to the exclusion of circuit court, thereby negating the parties
ability to elect between chancery and circuit court. In essence, Contestant assertsthat there must be
an order transferring the case fromthe probate jurisdiction of the court to the chancery jurisdiction.
Contestant aversthat since no such order was entered, the matter never advanced beyond the strictly
probate function of the court and the trial court never acquired jurisdiction to try the will contest.
On the other hand Ms. Lawson asserts Ms. Rice invoked the jurisdiction of the chancery court in
filing her will contest and that her assertion that chancery court lacked jurisdictioniswithout merit.

T.C. A. § 32-4-109 dates:

Trialsupon validity of wills— Jurisdiction of courts—

Any court of record having probate jurisdiction, whether a chancery
court or other court of record established by private or public act, has
concurrent jurisdiction with the circuit court to conduct trials upon
thevalidity of wills, all in the same manner and to the same extent as
prescribed in this chapter for circuit courts, except that no certificate
of the contest or certificate of the verdict and judgment shall be
required in the absence of any referral to another court.

T.CA. § 32-4-109 (Supp. 1999).

The chancery court hasjurisdiction in probate mattersfor counties as described in T.C.A. 8§
16-16-201 (1994). Thechancery court in this case took jurisdiction of the case when the petition for
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probatewasfiled, and pursuant to T.C.A. 8§ 32-4-109 (Supp. 1999), the will contest was properly in
chancery court without necessity of any certificate of contest, because there was no referral to
another court. Moreover, it appears that Contestant is seeking to be relieved from the effect of a
voluntary nonsuit inthefirst will contest by virtue of her assertion that there never wasawill contest
since there was no certification from the “probate” section of chancery court to the “trial” section
of chancery court. If weaccept such a paosition for the purpose of argumert, that presents another
problem for the Contestant. T.C.A. 8 32-4-108 (Supp. 1999) provides:

32-4-108. Statuteof limitations.
All actions or proceedings to set aside the probate of any will, or

petitionsto certify such will for anissue of devisavit vel non, must be
brought within two (2) years from entry of the order admitting the
will to probate, or be forever barred, saving, however, to persons
under the age of eighteen (18) years or of unsound mind, at thetime
the cause of action accrues, the rights conferred by § 28-1-106.

Contestant’ ssecond will contest which hasresulted inthisappeal wasfiled August 16, 1999,
more than two years after the entry of the order admitting the will to probate. Thus without a
previous nonsuit to invoke the savings statute, Contestant’s suit is barred by the statute of
[imitations.

Asto Contestant’ s second issue, she asserts that the trial court erred in dismissing the case
because of the voluntary dismissal of the first contest, inasmuch as she was entitled to a voluntary
dismissal by virtue of Tenn.R.Civ.P. 41.01. We must respectfully disagree. Thiscaseis controlled
by thisCourt’ sopinionin I n Re: Estateof Barnwell, No. 01A01-9711-PB-00656, 1998 WL 755011
(Tenn. Ct. App. Oct. 30, 1998). InBarnwell, this Court affirmed thetrial court’s order dismissing
plaintiff’s second complaint contesting the will of her mother. The Court stated that having
voluntarily dismissed an earlier complaint in which the plaintiff contested the will, she was barred
from refiling the action to contest the will. The Court noted that prior to the adoption of the
Tennessee Rulesof Civil Procedure, Tennessee courtsprohibited litigantsfromrefiling awill contest
after earlier taking anonsuit of the contest of the same will. See Arnold v. Marcom, 49 Tenn. App.
161, 352 S.\W.2d 936 (1961). The Barnwell Court discussed the history of therulein this state and
then noted that it was dealing with a matter of first impression since the adoption of the Tennessee
Rules of Civil Procedure. The Court noted that Rule 41.01 (1), Tenn.R.Civ.P., provides that the
right to take avoluntary nonsuit to dismissan action without prgudiceis*[s]ubject to the provisions
of Rule 23.05 or Rule 66 or any statute.” The Court then stated:

Rule 66 provides that, with two exceptions, the Tennessee Rules of
Civil Procedure shall apply to actions which are “brought by or
against a receiver" or to actions “in which the appointment of a
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receiverissought.” Tenn.R.Civ.P. 66. Thefirst exceptiontothisrule
isthat “[a]naction wherein areceiver has been appointed shall not be
dismissed except by order of the court.” 1d. The second exception
isthat “[t]he practice in the administration of estates by receivers or
by other similar officersappointed by the court shall bein accordance
with the statutes of this state and with the practice heretofore
followed in the courts of thisstate.” 1d. (Footnote omitted).

Id. at *4. The Barnwell Court concluded that Rule 66 would be applicable to the will contest
proceeding and that, therefore, because of the practice heretofore followedin the courts of thisstate,
acontestant is not entitled to file asecond will contest after voluntarily dismissingthefirst contest.

Accordingly, theorder of thetrial court isaffirmed, and the caseisremanded tothetrial court
for such further proceedings as may be necessary. Cods of the appeal are assessed to appellant,
Beatrice Rice, and her surety.

W.FRANK CRAWFORD, PRESIDINGJUDGE, W.S.



